IN THE SUPREME. COURT OF INDIA
CIVIL ORIGINAL JURISDICTION
PIL Writ Petition (Civil) No. 784 of 2015
- (Under Article 32 of the Constitution of India)
" IN THE MATTER OF ' |
Lok Prahari, through its General Sécretary
S. N. Shukla ~.._Petitioner.
‘ Versus |
Unioﬁ of India and Others | Respondents.
REJOINDER AFFIDAVIT OF THE PETITIONER
|, Satya Narain Shukla, s/o Late Shri R.D. Shu'kla, aged about

74 years, r/o B-7 Nirala Nagar, Lucknow, the deponent do hereby
solemnly affirm and state on oath as urider:—l |
k ‘
1. That the deponeﬁt is the petitioner in person in this matter ?nd
as such is fully conversant with the facts deposed to hereunder.
2. That the deponent has read the counter affidavitldated 6.4.2017
filgd on behalf of the respondent no. 1 (Union of India) and is
filing this rejoinder affidavit in reply thereto. |
2. Tﬁat para 1 of the counter affidavit ﬁeeds no rép.ly.
‘4. That inreply to para 2 of the counter affidavit it is stated that the
co'unfer affidavit does not specifically admit averments paras 11,
| 35 '.40 |, 40 H and 42 of the writ pétitioni particlularly‘ relating to
résbondent No.1. Accordingly, the bala denial._ther'eof without
Tndic,ating any reason is untenable. o |
o i) That.wit'h .regard para 3 of the couﬁté‘r affidavit. it is submitted
that e\)en after the expiry of six weeks period gr;ntea by the
| Hon'ble Court on 20.2.2017, inétead of filing a proper parawise

reply, only a short counter affidavit has been filed. Apparently,

the answering respondent has no reply to the averments in the
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writ petition which have remained uncontroverted and hence
e s e o protealas held in AIR 1993 SC 2592
6. That, significantly, para 4 of thé countér 'af'fid-avit omits prayers
- 163); '2, and 4 which are crucial for makiné thé_ provisic;n
regarding declaration of asset.s,an'd sou'rceé o‘f income really
; worthwhile and effective. Evidently;. .th'e answefing, respondent
.has no'anéwer to these.
That with regard to para 5-of the canter affidavit it is submitted
that while noticing that the Election Commiséioh of Indiia have
s‘upported the prayers at 2, 3 'and‘ 4, the counter affidavit doés
not indicate any reason for not agreeing with the same.
_ That the Election Commission's proposal for amendment of
Form 26 was not a policy matter as wrongly made out in para 6
of the counter affidavit, but is legal requirement for enfdrce_ment
of voters' right to information_ as ‘per the law laid down-by this
Hon’ble Court. The CA doeé not indicate as to when the 'ﬂnal_
decision to amend the Form 26 was taken and it conceals that
the notification in this regard was already uhder issue. A irue
: and correct copy of the Legislétive Depai'tment’s Notification no.
S.0. 1133(E) dated 7.4.2017 given to the_petitioh’er in person by
the Id. Counsel for the respondent no. 1 at the timé of hearing
on 11.{1.2017 is annexed as Annexure RA-1 to this rejoinder
affidavit.
. That a perusal of the aforesaid notification shows that it does not
provide for* declaration rof squrceé of income qf dependents.
There cannot be any justification for this omission. When ‘the

Form 26 requires disclosure about assets of the dependents
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also, their sources of income should also be disclosed as has

| been provided for the candidate and his/her spouse by the-said
notification. This is necessary so that the veters may see as to
.whether the assets of the dependents .could be acquired by
them through their own known sources of income or are ill
gotten"wealth of the candidate. In this connection, it is relevant
that a son of a.former Chief Minister of UP owned a bungalow
worth more ‘than a crore in VVIP area in Lucknow when he was
a student of class 12. :

10. That in this connectio'n it is apparent that such was the tearing
hurry to present the fait accompli to the Hon'ble Court that the
notification was issued on 7.4.2017 just 4 days before the hearing

. ef;the matter, while the ECI proposal had been with the Ministry
- for the last eix months. Obviously, the intention was te pre-empt
the petltloner to point out thls deflc:|ency in the proposed
amendment to From 26 and to get the matter d:sposed of on the
basis that the notification has already been tssued. .‘
11, Fhat bara 7 of the counter afﬁdavit does not indi.:cate as to when
the draﬂ of the notification for amendlng the 1961 Rules was
'. ,approved by the competent authonty and it conceals that the
'sa|d not|f1cat|on was already under issue as the same is dated
" 7.4.2017, just a day after the et e counter affidavit on
6.4.2017.
12. That in reply to para 8 of the Ceunter affidavit it is submitted that
| even if prayer 1(2) for rejection of nomination 'paper is not

considered feasible, furnishing of wrong information in the Form

26 and 2A to 2E may be made a ground for disqualific_ation. In



its 244" Report the Law Commission had noted:-that the Electidn
Commission in its Report on Pfo_poeed Electo-rall Reforms (2004)
.'.'had : noted that candidates have repeatedly failed to furnish
'informatidn or grossly " undervalued information such as
L quantum of their assets. In the Reform Proposal by the ECI to
the Law Commission in February 2014 it was noted thet "Thei
lack of any serious consequences for making false disciosures
has certainly eontributed to the widespread flouting of the
Supreme Court and the Election Commission’s directives on this
matter. Such misrepresentation affects the voters' ability to
freely exercise their vote. Therefore, there is an urgent n‘eed to:

i. Introduce enhanced sentence of a minimum of two years

under Section 125A.

ii. Include conviction under Sectlon 125A as a ground of

dlsquahﬂcatlon under Section 8(1 ) of the RPA

. Set-up an independent method of verification of winners’
affidavits to check the incidence of false dieclo'sures in a

' _speedy fashion.

iv. Include the. offence of filing:false affidavit as a corrupt practice
under S. 123 of the RPA.” However, these recommendations
of the Election Commission have been gathering dust for the

last 3 years.

;
13. That as regards Prayer 1(3), the Law Commission in its 244"
Report, while endorsing the other recommendations of Election
Commission of India in the Reform Proposal of February 2014

did not make recommendation on the second part of issue 3.5 of
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.its Consultation Paper about méde and mechanism Which needs
t‘c be pfovidgd for adjudication of veracity of the affidavits filed
by tHe candidates. Hoﬁever, it has 'endorsed the
recommendation of the Election Commission that: A gap of one
week should be,introduced between the last date for filing
nomination papers and the date of scrutiny, to give adequ'ate
time for the filing of c;bjections to nomination papers”..
14. That in reply to supmissions in para 9 of the countef affidavit is
as follows- |
.a. The issues raised in the WP are not purely policy. matter but
relate to constitutional requirement | a.nd meaningful
effectuation of the law laid downr by this Hon'ble Court in this
“regard in the following cases-
(i) AIR2002SC2112 -
(i) AIR 2003 SC 2363 _I

(i) AIR2014 SC 344 |
| (v) AR2015SC 1921 I
b. It s éettled law that if t'here ié buffer zone (as in the present
~case) unoccupied by | Legiélative or Executive, wihich is
detrimental to public interest, judiciary must 6ccupy the field
to sub serve public interest.
c. It is also s.ettled law that the policy has to conform to
~ constitutional and legal requirements. As brought out in the
WP the existing formats were not only irrational and
.arbitrary, but have proved to be totally ineffective in curbing

the role of money power in.vitiating the electoral process and

maintaining and ensuring purity of our highest legislative
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bodies. The Central Government's decision to issue the
notification dated 7.4.2011 to arﬁend Form 2A to 2E and 26
is an admission that the earlier formats did not nr{eet the
requirement of law. |
Non-mention of the issues raised in the instant WP in the
report of the Law Commission does not detract from their
importance as pointed out by the Election Commission of
| India in its counter affidavit. Lok Prahari was not ifwited to
the National Consultation organized by the Law Commission
on 1.2.2014, even thOUgf"l Section 8(4) of the RP Act, 1.951
was struck down on its petition. In fact, none of the major
Nati‘onaI/State level parties were present in the consultatﬁon.
Apparently, they have no interest in the much needed
Electoral Reforms.
e. The_ relief sought in the WP is to improve the existing
elegtorai system by rémoving glaring Iacﬁnae' in it. The
Prayer 1 was already discussed by the Election Commission
of India with the political partiés who naturally opposed it.
The main stakeholderr is thre civil society which is before the
Hon’ble Court. Only those benefiting from the Ioopholeé in
the existing syste.m would oppose the WP since the prayer in
the WP is to'improve the existing Electoral System by
.removing lacunae in the existing provisionsr.
£ .This is the stock reply of the respondent_ no. 1 to all RTI
.queries on electoral reforms. The consultation and
deliberations over the decades have not yielded any

‘concrete results. All sound.and fury signifying nothing, as
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Shakespeare put it Signifibantly,. none of the major
recommendations of the Election Commission of India and

r

Law Commission have been acted upon by the responc;ent
no. 1. Its track record of inactioh on the reporté of various
Commissions beginning with Goswami Committee in 1990,
| Vohra Commit'te_e Report (1993), Law Commission's 170"
: Report_ on Reform of the Elec;_toral Lawé (1999), Election
. Commission's Seminal 2004 Report on Proposed Electoral
Reforms, National Commission ‘for Review of working of the
- Constitution (2001), the Second Adminis’trative Reforms
Commission (2008), the Law Comrﬁissioq's 244" Report
'(2014) and 255" Report (2015) spe;aks for itself_inviting the
following observation in the Law Commission’s 255" Report-
“Unfor;‘unately, their recommendations were-not followed by
legislative action, requ;'red-fo'r'the enhancement of the quality
_of democracy, be reducing the influence of money and
media in politics and ensuring free and fair elecl‘ions”.I
Even the unanimous Resolution of Parliament oﬁ the
occasion of Golden Jubilee of Indepéndence in 1997 which
began with the promise of Electoral Reforms has been
gathering dust, necessitating intervention by this Hon'ble
Court from time to time. A recent glaring example ié the ‘non
compliance of the order dated 10.3.2014 in WP (C) No. 536
of 2011 for disposal of criminal cases against the legislators

within a year after framing of charge sheet. All substantive

e[ectbral reforms have been possible only by the intervention
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of this Hon'ble Court at the initiative of civil society.
Prominent among tHese are- |
(i) Provision for disclosure assets and criminal antecedents.
(if) Striking down Section 33-B which prohibited the said

provision.
(iii) Rejection of affidavit with blank particulars.
“(iv) Introduction of NOTA'. |
(v) Striking down of Section 8(4) ofthe RP Act, 1951.
15. That In view of the position stated above, the Notification dated
: 7.4.2017 deserves to be rﬁo‘dified to include declaration of
sources of income of the dependents also and tHe ofher prayers
‘in the writ petition also deserve to be allowed with eosts to the

petitioner organization.

Lucknow
Dated :- 18.4.2017 oo Deponent

i
'

VERIFICATION

| the deponent above named do hereby verify that the
contents of paragraph no. 1 of this affidavit are true to my own

personal knowledge, those of paras 2 to 14 are based on record
and'those of para 15 are based on legal ad\l/iee believed to be
true. No part of it is false and nothing material hes been concealed.
- So help me God.

_Luckn'ow

_'Dated:-.. 18.4.2017 - Deponent
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MINISTRY OF LAW AND JUSTICE
(Legislative Department)
NOTIFICATION
New Delhi, the Tth April, 2017

8.0, 1133(E).—In exercise of the powers conferred by section 169 read with section 33 of the Representation of
People Act, 1951 (43 of 1951), the Central Government after consulting the Election Commtssmn hereby makes the
following rules further to amend the Conduct of Elections Rules, 1961, namely:—

- (B These rules may be called the Conduct of Elections (Amendment) Rules, 2017,
) Théy shall come into force on the dale of their publication in the Official Gazette .

3, In the Conduct of Elections Rules, 1961 (heremaﬂcr referred to as the said rules), in FORM 24, in
PA RT MA—~

~ (2) the existing paragraph shall be numbered as sub-paragraph ( t) thereof;

(b) after the sub-paragraph (1) as so numbered, the t'ollowing_ sub-paragraphs shall be inserted,

namely:- .
“(2) - Whether the candidate is holding any office of proﬁt under the Government of India ur State -
" Governmen!?........... (Yes/No)
~If Yes, details of the office held...........ccvvns SRR N

=(3) Whether the candidate has been declared insolvent by any Court?.......(Yes/No)
-1 Yes, has he been discharged from insolvency......ovveicvnisviveninnn .
“(4) \M ether the candidate is under allegiance or adherence to any Iorelgn country?......... (Y_es:’No)

A —Il Yies, give detards. vuiviiivereriiinins T

- (5) Whetner the candidate has been disqualified under section 8A of the said Act by an order of
the President?.. ..............(Yes/No)

-If Yes, the period for which disqualified..................: sy ;

(6) Whether the candidate was dismissed for corruption or for disloyalty while holding office
- under the Government of India or the Government of any State?......ee (Yes/No) |

~If Yes, the date of such dismissal........cocvvivrrrevvniinnnin

(7) Whether the candidate has any subsisting contract(s) with the Government either in individual

* capaclty or by trust or partnership in which (he candidate has a share for supply of any goods
to that Government or- for exccution of works undertaken by that
Government?.............(Yes/No)

~If Yes, with which Government and details of subsisting contract(s).........

(8) Whether the candidate is a managing agent, or manager or Sccretary of any company or
Corporation (other than a cooperative society) in the capital of which the Central/ Government

-If Yes, wnh which Government and the details thereof........oovvenin,

(9) Whether the candidate has been disqualified by the Comlmssmr' andc.' section 10A of the said
TAC . (Yes/No)

=Ifyes, the date of disqualification.......ccovreevrerriniaerenn,
3 In the said rules, in FORM 2B, in PART IlIA—
(a) the existing paragraph shall be numbered as sub-paragraph (1) thereof;

(b) after the sub-paragraph (1) as so numbered, the following sub-paragraphs shall be inserted,
namely:- ‘

*(2) Whether the candidale is holding any office of profit under the Govemmem of India or
- State Government?...........(Yes/No)

-If Yes, details of the office held................. o S
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(3) Whether the candidate has been declared insolvent by any Court?......(Yes/No)
Tf Yes, has he been discharged from insolvency........ccovvvivinvvienins

(4) Whether the candidate is under allegiance or adherence to any foreign country?.........(Yes/Noj
=If Yes, give details....oovierieriniieniniinioienen

(5) Whether the candidate has been disqualified under section 8A of the said Act by an order of
the President?........ocooovnee. (Yes/No) ’

-If Yes, the period for which disqualified.............coevniiiiiiiinn

(6) Whether the candidate was dismissed for conuption or for disloyalty while holding office
under the Govemment of India or the Goverament of any Statc?.'..............(Yesto)

=If Yes, the date of such dismissal........co.corvmrvirvirviinnnn

(7) Whether the candidate has any subsisting contract(s) with the Government either in individual

* capacity or by trust or partnership in which the candidate has a share for supply of any goods
to that Govemment or for execution of ~works undertaken by that
Government?............( Yes/No) .

-If Yes, with which Government and details of subsisting contract(s).........

Whether the candidate is a managing agen!, or manager or Secretary-of any company or
Corporation (other than a cdoperative society) in the capital of which the Central/ Govemnment
. or State Government has not less than twenty-five percent share?........ wo.(Yes/no)

—
Lr.=]
=

"o <If Yes,with which Government and the details thereof.vov.vererenrn

{9) Whether the candidate hes been disqualified by the Commission under section 10A of the said
Attsmsms (Yes/No)

~If yes, the date of disqualification...........coooriiviieninns

In the said rules, in FORM 2C, in PART I,—

(a) the existing paragraph shall be numbered as sub-paragraph (1) thereof;

(b) after the sub-paragraph (1) as so rumbered, the following sub-pafagraphs shall be inserted,
namely:- J

“(2) Whether the candidate is holding any pffice of profit under the Govemment of India or Stale

~If Yes, details of the office held..ivevriiveinminmmmminsennen
(3) Whether the candicate has been deciared insolvent by any Court?......(Yes/No)
—If Yes, has he bezn discharged from insolvency........ooovveivinnninnrins
‘(4) Whelher the candidate is under allegiance or adherence to any foreign coumry?...-......{ch/No)
=If Yes, give details.....ooviiiieivmiiniiiiin

(5) Whether the candidate has been disqualified under section 8A of the said Act by an order of
the President?. .......ovevvis (Yes/No) ' ‘

=If Yes, the period for which disqualified.........cocooveiiniirnicnin

: A(l6) Whether the. candidate was dismissed for comuption or for disloyalty while holding office

" under the Government of India or the Government of any State?..............(Yes/No)
-If Yes, the date-of such dismissal..........coovvcviiiinininn

(7) Whether the candidate has any subsisting contract(s) with the Government either in individual
capacity or by trust or partnership in which the candidate has a share for supply of any goods
to . that Goverament or for execution of. works undertaken by that

.Government?..............(Yes/No)

-If Yes, with which Government and details of subsisting contract(s)........

" (8) Whether the candidate is a managing agent, or manager. or Secrelary of any company or

Corporation (other than a cooperative society) in the capital of which the Central/ Govemment
ot State Government has not less than twenty-five percent share?............(Yes/no)

-If ch! with which Government and the details thereof...............
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-{'9) Whether the candidate has been disqualified by the Commission under section 10A of the said
T A (Yes/No) i

-If yes, the date of disqualification..........covvvinvivrinnns

5. Inthesaid rules, in FORM 2D, in PART If,— .
* () the existing paragraph shall be numbered as sub-paragraph (1) thereof;
(b) after the-sub-paragraph (1) as so numbered, the fol-lowing‘ sub-paragraphs shall be inserted,
namely:=
"W hether the candidate is holding any office of profit under ihc Government of India or, State
- Government?...........(Yes/No)
-If Yes, desails of the office held.......coviiviiviineienininen _
(3) Whether the candidate has been declared insolvent by any Court" (YesNo)
~If Yes, has he been discharged from INSOIVENCY. o vevvvivsrenervesriaes -
( ) Whether the candidate is under aﬂeguancc or adherence to any foreign country?........ (Yes/No)
S HfYes, givedetails .
"(5) Whether the candidate has been d:squahﬁcd under section 8A of the said Act by an prder of
© the President?.. e, (Yes/No) _
.+ =If Yes, the period for which disqualified............ e
(6) Whether the candidate was dismissed for corruption or for disloyalty while holding office
under the Government of India or the Govemment of any State?.......oun.(Ye8/N0)
=If Yes, the date of such dismissal.......coooveeiveiivenins e ‘ o ; |
(7) Whether the candidate has any subsisting contract(s) with the Government either in individual
capacity or by trust or partnership in which the candidate has a share for supply of any gouds
o that Govemment or for execution of works undertaken by that
Government?...........{Yes/No) *
—If Yes, with which Gevernment and details of subs.sung contract(s), ..o
(8) Whether the candidate is a managmg agent, or manager or Secretary of any company or
Corporation (other than a cooperative sceiery) in the capital of which the Central/ Government
or State Gevernment has not less than twenty-five percent share?............ (Yes/no)
. -If Yes, with which Government and the details thercof.........covvene
(9) Whether the candidate has been disqualified by the Commission under section 10A of the said
. (v SR v Yes/Noj
=If yes, the date of disqualification...........cceverirensinnne "

6. In the said rules, ip FORM 2E, in PART I[,—
(a) the existing paragraph shall be numbered as sub-paragraph (1) thereof;

(b) after the sub-paragraph (1) as so numbered, the following sub-paragraphs shall be inserted,

namely:- ;
“(2) Whether the candidate is holding any officz of profit under the Govemment of Ind:a or State
Govermment?.......... (Yes/MNo) Y

=If ch,,dc(ails oftheofficeheld.. s smemssnssgransesssnransnsss .
(3) Whether the candidate has been declared inselvent by any Court?.......(Yes/No)
l "-If Yes, has he been discharged from insolvency........ ................ |
(4) Whether the candidate is under allegiance or adhcrcnce to any forclgn country?.........(Yes/No)
=If Yes, give details.....o.ooeririninneienin :

(5) Whether the candidate has been disqualified under section 8A of thc said Act by an order of
the President?............ee.e (Yes/No)

" =If Yes, the period for which disqualifi cd ...................................



o 3 THE GAZETTE OF INDIA: EXTRAORDINARY [PART II—SEC. 3(i)]

. d ' (6)- Whether the candidate was dismissed for cormuption or for disloyalty while holding office.
under the Govemment of India or the Govemnment of any State?...........(Yes/No) -

-if"?’cs, the date of such dismissal............ooovvecvviiiii

(7) Whether the candidate has any subsisting contract(s) with the Government either in individual
© capacity or by trust or partnership in which the candidate has a share for supply of any goods
to that Govemment or for execution of works undertaken by that

. Government?..............(Yes/No) . '

-1 Yes, with which Govemment and details of s{:bsisting contract(s)....ove.

(8) Whether the candidate is a managing agent, or manager.or Secretary of dny company or
Corporation (other than a cooperative society) in the capital of which the Central/ Government
or State Government has not less than twenty-five percent share?.......... «(Yes/no)

_ -Ityes, the date of disqualification............ T s
7. In the said rules, in FORM 26, in PART A,— _
(a) for paragraph (3), the following paragraph shall be substituted, namely:—

- "(3) My contact telephone number(s) is/are...........ocoriviierrinns .. and my email 1D (if any)
08 .0ivierieeenrnnnn... 2 and my social media accouni(s) (if any) is/are (i)
................................ {3 R, | S

(b) afrer haragraph (9), the following paragragh shall be inserted, namely:—
“(SA) Details of source(s) of income:
() SelEivivmisssisinrimsiamemnns

(F. No, H-11019/13/2016-Leg. 1)
Dr. REETA VASISHTA, Addl. Secy.

Footnote : The principal rules were published in the'Gazeite of India, Extraordinary, vide number S.0. 859, dated the
15® April, 1961 and last amended vide number 5.0, 3263(E), dated the 21" October, 2016,
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